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participants in new and existing wireless services (see Attachment 1), PCIA has and will

continue to be the preeminent forum for reaching industry consensus on many important PCS

issues.

B. PCIA's Commitment to PCS

Through its committees, PCIA plays a pivotal role in defining the direction of PCS by

successfully developing industry consensus on key issues facing the PCS industry to present

to the FCC, Congress, and the Administration. PCIA's extensive involvement stretches

across all aspects and stages of the PCS industry, from the initial request for spectrum

allocation to the development of appropriate technical standards.

1. The association's cOllllllit...t to PeS is reflected by its
substantial past etrorts to initiate and achieve the
allocation of spectrom and !icensin. of new PeS

PCIA first called for establishment of an FCC PCS proceeding in December of 1989.

(See Attachment 2). Later, in January, 1991, PCIA petitioned the Commission to allow the

use of the 930-931 MHz "advanced technology paging" reserve for Advanced Messaging

Services ("AMS") that combine computer capabilities with portable subscriber devices.

PCIA's petition received broad support from the industry and was eventually consolidated in

GEN Docket No. 90-314 under the 900 MHz narrowband pes framework.

In addition. PCIA has produced some of the most widely cited studies and white

papers on PCS issues through the work of three main committees -- the PCS Technical and

Engineering. PeS Marketing and Consumer Affairs, and PCS Legislative and Regulatory

committees. These documents include:



J-.

peIA's Service Dclcriptions Document, which established standardized terminology,
categories and feature descriptions for both existing and emerging personal
communication services;

pelA 's pes Market Demand Forecasts, which illustrate market demand for both
existing and new pes services in a fully competitive market in 1998 and 2003;

pes Market Trials ReJ)Ort, which summarizes findings from the initial round of PCS
market and technical trials;

pes Spectrum Auctions White Paper, which outlines key issues facing the industry
and the FeC as it prepares to undertake spectrum auctions for pes; and,

Standards Requirements Documents, which analyze critical issues such as .
requirements for a Common Air Interface.

These and similar documents produced by the association have given the industry valuable

insight into consumer demand for the next generation of wireless services and have identified

critical issues that must be resolved as pes services are offered to the public.

2. The association is currently enppd in numerous
activities desilned to facilitate the finalization
of sound PeS rules and the successful deployment
of services

peIA continues to demonstrate its commitment to pes through its involvement in

recent activities designed to remove significant obstacles to the timely introduction of

functional and competitive PCS services. Highlights of some of PCIA's efforts in this regard

include:

• PC/A 1uu rrctllll, cOlldudld till tI,,.,,.,1Il witlt RtuuJ McNtUJ, which "''''0'''' tUJ
uIIC,ttlIiIeti" MIA rr".nl to th, UII 0/ MTAs tutd STAr /01' PCS UC'lIsill,.
Specifically, PCIA has secured a blanket license which permits the industry and the
FCC to reproduce, create derivative works from, publicly distribute and publicly
display the MTA/BTA listings adopted in the Commission's 2 OBz PeS Second
Report and Order. Under the terms of this agreement, the use of this material in
connection with the licensing, building. marketing and operation of aPeS service by
an applicant would be free from any individual licensing requirement. See
Attachment 3.
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PC/A has docu.,IIIM th, FCC's 1,IQl aIItItority to proc"re outsid, contracton to
assist in th, iIIIpl"",ntIItion of compaidH IJUiding for Pes. The FCC has
aggressively pursued the requirements of the Budget Act within the constraints of its
required rulemaking procedures. As explained in Attachment 4, the Commission has
ample authority to quickly procure the outside services of a support contractor
consistent with federal procurement rules.

PCIA is pres,lIIly worldng with public SIV,ty organi%JJtions, such as th, NatiolUll
Emergency Numb,r Associlltion alld th, AslOciDtion of Public-Sa/ety
Communications Ol./fcillls, to d,v,lop IOillUl polieilS and proctd"res for £-911
capabiliti,s. Some of the technical and consumer issues PCIA is working to resolve
include: the ability to dial 911 without restriction from any PCS terminal; call
control or call back capability; proper Public Safety Answering Point routing; hearing
impaired and TOD access; and caller location information. See Attachment 5.

PC/A has tak,n a I,tul,nhip rol, in d,.".,.g t,chnical sttuulturls for spectrum
sharing. Because PCS providers in the 1850-1990 MHz band will initially share
spectrum with the fixed microwave facilities which currently operate in that band,
spectrum sharing standards are crucial to the PCS industry. PCIA is thus extensively
involved in the current revision of TIA Bulletin lOF to address interference and
sharing standards between PCS and fixed microwave licensees. Moreover, PCIA has
filed a Petition for Reconsideration of the Commission's 2 GHz PCS Second Report
and Order, identifying a number of technical rules that must be modified to greatly
facilitate the expeditious deployment of economic and high-quality wireless PCS
systems and devices. See Attachment 6.

PC/A is providing critical industry support to ensure tim,ly alld reasonabl,
interconn,ction for ",w PeS provid,,,. PCIA supports the FCC's decision to
require local exchange carriers ("LECs") to provide reasonable and fair
interconnection for all commercial mobile radio service providers, including PCS
providers, and will soon begin developing model agreements to assist PCS licensees
in negotiating such interconnection arrangements.

Through these and other measures, PCIA is working to set a sound stage for the deployment

of the next generation of radio services.
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TH!S L!C!!fSE AGUEMDh RIa&! •• of the 10th day of February,

1994, by and between Ran4 MeKally , Company, 8255 North Central

Park, Skokie, Illinois 60076 'ftKMC-) and Telocator, doing eusiness

.s -The Perianal Communications !nduatry ~.OciAtion,· ~019 19th

Strwet, N.W., Suite 1100, W..h~ngton, D.C. 20036 (ftpC~·).

1.. DDIIIl't%OIfI

•. •Agreement· shall _an this Licaue Agreement.

b. "Liceue<1 Material" .ball mean the ITA/MTA listing_

c:ontained. in Attachae:e I hento and the S'l'A/MTA Map.

c. ·S'1'A/M't'A Map· shall mean the map cont:ained on page.

31-39 of the 1992 verlicn of RHe'. cemmersill At1•• i MArk.ting

Gui4c, which graphically depic:e. the B't'A/MTA li.tini. contained in

Attachment I hereto.

d. , Lieana." aball mean the lieeniJe granted under

Section 2 hereof.

2. L2:C .a
a. SUbject: to tM teZ'IM aDd ccmc!itiona of this

Agreement, iDc:luc!iDg without lillitation Section 4 hereof, RoMe

irr.~c:uly grants to Pea, mcl all other inter••t.ed per.ons.
"

(c:ollac:tivaly referred to .. ·Ucw....·) a nonexclusive lie.nae to

reproduce, c~.t. deri.ae1.e worka ~rom, publicly distribuce an4"

pu.blicly d18Play the Liea:aed Matei.l a.n.c1 4e~ivative worles cr••ted.
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therefrom, provided however t:h&t such ri.gt1t. Ny be exarci••<1

lolely tor the purpo.el set torth in Attachment II hereto.

b. JW a ccnciition of the License, Licensees shall

in-elude:

(i) en any reproduction of all or any substantial

portion of the Licen••d Material the following legend:

Copyright • 1992 Raz3d Malfally • Collp&Zly. lti.gbta granted
pu-r8U111lt to • lic&a8. fraa Rand Mclfally • C01Ip&r1Y
't~h an uonnpment with the 'eracnal cca..mi.c:ationa
I~t%Y JY.cciat1c=) to all interested parties f!or u..
solely in c:ozmeeti= with tM liC:.91%1g, bUild1ng,
marketing and ~rat1on of penonal cOllftmicatio'a.
service., c:ereain .,.cia11zed mobile radio servic•• and
local multipo~t distribution ••rvic:e•.

(1i) em any reproduction of! all or any .uDstantial

portion of! any derivative work b••ed on the In/M'17. listing.

or the BTA/M'l'A Map (including' but net limited to any efficial

Commi.aion veraion of geographic bowuiaries baaed on such

liatings), the tollowicg legend:

SaMeS OXl Mat:erial Copyripta4 • 1"2 by bncl Mc:JI'ally •
CCIIpaD.y. &1__ gnated pur~t to a licenaa fro. .Rand
Mc:Jra11y • ea..&1lY (thnulb ..~t with the Penonal
Co 7ft i c:a~!... %Dd~t:zyAu_i.ei.) to aJ.l inter••1:af1 p&%'1:1e.
for uae ..lely in c~iOll with t:be liceswing, bui1c!1n~,

market1~ aDd operation oe peZ'8oaal communications ••rvice.,
c:e:r:tab epecialisa4 lIIOb11. rac!i.a .e:vice. and 10<:a1 multipoint
di.eribut1oc ••rvic••.

Por pu%1\toa•• o~ th1. subparagraph 2 (b), a r.~.r.nc:e to twenty-five

(25) 01: 1••• of the ITA/MrA liati.ng. in the L1c:enaed Material .hall

- 2 -



nee cen.tieute a -.ub.taneial portion- of the Lieen.ed Material or.
of a:y derivative work ~a.ec! thereon.

C. Subject to the rights granted the Lic.n.ees

hereuncier, the Licensed Material and all copyright. and other

proprietary right. therein are and remain the property of RMC.

3. .A~ 'rO IXC

•• Aa c:=.ic!ention for em. Lie.n.. grantee! her.in, Que

.ubj.ct: to the terzu of section "ec) hereof, peIA, on its own

behalf and on behalf of all other Lic.n•••• , shall mak. a OD.· tim.

payment to RMC in the amount of $250,000.

b. '.yMnt .ball be tl&cW 1: O.S.~ by wire tran8fer

or in the fora of a certifi.d bank chack pa~l. to Rand MC5ally •

compaay which .ball be transferr.d or delivered to RMC within 10

busine•• days after the execution of this Agreement.

4. ~ AJID uJDl'DAnOir

a. The Li.ce=ae granted h.reunder .hall extend for the

entire taZ'1l of ~il'!le in eM Lic:e~.t!. Mater:i.al, aubj .c~ to

earlier een1aaeioa a. provit!ec! here1n.

~. JtIIC may teniDate the LLc:ezw. a. againat any

part1=1u LLcea.. for ...terial breach by wc:h Licen••e ot the

teru of the L1ceDlle deKribecl benin, it .uc:h In'each is not cured

within 30 dayw a!ter .uch Lice~. receive. notic. of the creach.

This rig= of tel:'lll1Jlat1cm is iD addit:ion to, md. DOt in lieu of,

&Z1y oehar recact1e. JUlIC uy have for breach of eM. AQT••snent. It:

• 3 •
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is under.toed and agr.ed that PC~A .hall have no obligations

hereunder to enforce the terru of this Agreement against. persons or

entities not a party hereto, and, furthermore, any Dreach of the

term. o~ the Liaen.e by such third partie. shall noe be deemed a

bre.an of ehi. Agreement by peIA ncr i.mpair PCIA' s rights

here~er. Notwith.tanding the foregoing, to tne ex~ent PC!A's

willful aond.uct in violation of chi. Agreement cau••• or re.ult. in

a breach ot the Lieenee by a third party, such willful conduct

shall cOn8titute • breach of the Licen.e by PCIA.

c. Thia .....nt: and. the Lic.nse granted hereunder

shall terminate and be ot no turther force and effece with re.pece

to all S.rvice. apecified in Attachment II hereto if, at any time

prior to the initial auction of 2 GHz broadbana personal

Communications Service. l1ceZUl•• , the COmmi••iOD eleces to use

geographic boundaries for such auction that are not ba.ed on the

Lic.naed Material, provided that PCIA 80 notifies RMC within 60

day. ateer the Commi••ioD'. <1.ciaion~ Within 10 busine•• day.

after receiving auch notification, RMC will refund to PCIA

$250,000.

5. O&%.U.. 0' -=
a. tJpoll executiol:L of this Agreement, DlC .hall prOVide

to PCIA: (i) The 19'3 v.raion of MC'. Trading Area SYltem

MTA/BTA Di.kett., whicb i. aD electronic version ot the STA/MTA

liatin9. containe4 in Attaehment I hereto, and (11) twelve (12)

. , .
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copies of each ot the 8'1'A/MTA listings comprising At tachment I

hereto &Ad the ITA/MTA Map.

b. Open exaeuti= of chis Agraement, RMC shall provide

to the Commission two copies of the t.icezwea Material in hard copy

form f"r tUe by Lic:ense.. ill accordance with the t.erms and

c:andi~ion. of this Agreement..

c. Fo:: a period of aix (f' montha after the date

Mzoeof, INC' .hall, upon requ••t therefor, caaJce available to

individual L1c-.ft.... additio.aal copie. of the Licen.ed Material

(excluding the rrA/M't'A Map), which ahall inelude the alteration.

and. enb.aneements made by the ee-ai••ion that are ~ri%.d. 1n the

Second. allport and order, GD CCc:Jcet 5e. 90-31", a FCC R.eel 7700

(1"3) I in hard copy and. electronic: £0:11, at the fe•• summarized in

Ateac:bllent III hento. RMC sball have no obligation to (i) make

any other ale.ratioDAI or eDhanc:emants to the Licensed. Material taat

may be macte by the Ccmmis.ion or any other Licensee, or (ii)

include any alt.zoati~ or -chane.menta whatsoever in any version

of it. cFWWreial 6;11' , MlrkatiPR guidl.

•. _av.ftCW (# u.a ft -=
a. RMC r ••erYe. it. rigbt to aleer the Lieen••d

Material or asy par: l:hereof in the future. Any raoclllic:atiolU to

the Lieea.ecl Material .hall act be inc:lude4 in the Lic:en••d

Material ~r this AgreeDent, unl••• the partiea agree otherwi••

in a .ig:uad. writiZ1g.

- 5 -
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b. RMC r •••rv•• all rights witn r.~ct to the Lieeneed.

Mat.rial not .x;n:·•••ly granted herein, including but net limited eo

rights in respect of '1.1.. ot the Licensed Material or any part

thereof for purpo••• other than tho•• de.cribed on Attachment II

hereto. The pu:po... for whieb, the Lic.nII.ci Material may be used.

may be expanded C• .g., to provide for use in connection with future

Coatnlis.i.cm proc:eec!1:lg.' solely with the prier written authorization

of MC amt upon payment ot ac:lcU.tioaal compensation to RMC by an

approp:i&t. party, in an amount to be negotiated wit.h. euch party.

7. ""'••U'l'toera AIID ...lJfttD or DC

a. DC repr••ut. ancl wan-aats that (i) it i. the owner

of the Lice.eel Mat.rial me! any aDci all copyright rights therein,

Cii) it has all righ:s n.c••••ry to eater iD~o this Agreem.nt. and

to g'rm1t the I.icenae gn,Ated. hereiA, &Ad (iii) the Lieensed

Materi.al c01I8titut•• ·work mad.. for hire,· as such terftl is aefined

UDder the Copyr:i.ght Act ot 1"', as lllenc!ed.

b. RIC .ball incS8lmify aDd hole! b&ml... PCIA trom and

&pilUlt any 108... , cIaas,•• , l~iliti•• , actions, judgment.,

••ttlemeat., co.e. aDd expeaae. (i=cludiDg rea.onable attorney.'

f ...) ari.iDg !Z'GII aAY' ....r~icm _iut PCIA thac the Licen••d

Material usee! wit:hin the .cope of thi. Agreement intringes or

viol.e.. uy r1rht. ot any thiri party, provided. that: (i) PC:'"

promptly DOti!!e. IMC of any such .sHrtion; (i.1) RMC baa sole

cont.rol Oft%' the daf~e of w.cb clai1ll, including- any related

.ettlement negotiatiCJa8; and (iii) 'CXA coope~.te. with RMC in the

-..
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defense of such claim {at no cost to PCIA'. Thi. indemnity .hall

not apply to any moclification or ~d.&pt~tion of the Licen.eci

Material if use of the L:Lce~ed Material alone woula. not 1:e

infringing.

I. QU8iCAL

a. WaiDr. 'l'ha failure or delay by any party to enforce

aay term of this AgreemaAt .hall net be 4eeme4 a waiver of .uch

tez= or of the Z'ight to .1l~=C:••uch t:art:ll in the future. No waiver

shall be binding unl••s in a writing' .i-ped Cy the party making the

_ivel" . Rl'!C'. va.1vel" of l:rreach by OZUI Licensee .hall not be deemed

a wa1veZ' of breach by anctheZ' I..iceAHe.

b. c;qgl.te _.'pt. Thi. Agreement, including the

~t&Cbma:t. hereto, con.titute. the .~tire .~e.mene between the

partie. and _uper••da. all prior and contemporaneous

ccaarrw1icatioz:ut, representations, u=erstaDCiing. or agreements

between the pa:1:ie. with respect to the .ui:tject _teer hereof. It

lft&y be aaoclified. oely in a vritia,g signec:i by the partie•.

c. IaDnRility. If any pftWision of this Ag-r..ment i8

h.ld. by a cCNZ"t: of c:c.petat jurisct1cti= to be inyalid. or

tm.lSfo~le, the ether pZ'Cl9isiem. of this Agr_ment .hall

continua in full torce &ad eftect notwithstanding .uch holc!ing.

4. Meis... Kotiees relating to this Agreement .hall

be in wr1tinv &DC! sent by reliable a1r ccur:1.er ••rvice, or by

re.i8tered or c:e:1:1f:1.ed mail addns.ed to the parti.. at tbe

addre.... ..t. forth above. Any netice to Me .hall be s.nt to the

- 7 -
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attention of Oeborah Lipoff, E.q. Any notice to fCIA shall be

sent to the attention of Thomas A. Stroup (with a copy, which shall

not constitute notic., to a. Michael Senkow.ki, I.q., Wiley, Rein

_ Fielding, 1776 ~ Street, N.W., Washington, C.C. 20006'. The

ac:!c!re.s to wich any aet ice !MY be 9'iV8n may be chang-ad upon

written notice •• provided above.

a . CQd1 iOLLIIQ IMf. THIS AGUZMEHT SHALL BE GOVE:lL?o;ED

IY D'J:) COlfi't1kC8D mmu '1"H2 S'CBSTANTIVZ LASfS OF THE STAn or

ILLINOIS, .as APPLIOSLB TO C01ft'IACTS MACE AND TO BI! PJ!1U'OJUaD IN

ILLIHOIS.

f. smmc'mart;.. Thi. ~e.ment aaay :be executed. in

leparate CCNDterparts, each of which shall ce c1...d an original

a:c! both of which togo.ther shall c:cnltitute ona &nc! the same

inetrwnant .

g. ruh1ic:ity. 'r1Ie parti.. bar.to &~.e to i.sue &

mutually acceptable pre.. :el_. regar4ing chi. Agreement or the

Liee:.e grllDted. hereu.=der.

-.-



Il' WITlUSS WH!R.!OP, the parti•• have eau.ed this Agreement to

be executed by thei: ·re~ctive authQrized representatives.

By:_....,..~~)~~---
CS1patun)

DME:_~D >KJ<.-
'1'I'l"L2, _

By: ~---------
IIAMI: '1'bcIIa. A. Stroup

'rIn.J:: Pn8idlat

- , .
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Amvv.ff'II

'tat~t of pgzpo••• 'o~ Wb!ck t~ L!G8Daed Material Kay b. V••d

(i) In any dcc:waent. prepare4 1n connection with
Service. (de.cribed b.low) refeneG to in proce.ding. completed or

pe:cU.~ before the eo.i••ion u of tn. date of this Agre.ment that

rely on or refer to the LiceMa4 Material. The IfService." shall be
limited to~ 2 GIIz broad1:t'Dd 'erRnal c:oanunic:atioM Services
(·PCS·), .. authorized in GDf Docket 90-314 or my succe.sor
proc::eed.i.nga : 900 MRs narrcwbaDd Pel, .. authorized in aD' Dcc:ket
NC. '0-314 &ad 8T Docket '2-100 or any 8Ucc••acr proc.edings; 800

MRz wide-ar•• Ss-eializad Mobile lacUo service. or Expanded Mobile
Sft'V'ic:. Pr(W1dar., a. authcrizacl iA PK Docket No. '3-144 or any

wce•••cr procHd.in'.i anc! Loc:a1 Multipoint Diltribution Service.,
.. aut=rizec1in CC Docket No. 9%-297 or any succes.or proce.dings.

(ii) In any dce:tJllallts or other maceriala prepared in
cca.Dactica with the lic::eneing, building', ma:Jceting and operation of
the Servic•• liated in (1) above.

- 11 -
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SCidDG'L. o. .... ro. ADD%T%ODL C:OPI:l1 OP PJtDi't:iD LIITI."

Prine Li8eiDg of Licee-ed Macerial.
MTA/STA Diskette

- 12 -

$25/ccpy *
$25 for fir8t
copy; $S for
each adctitiQnal
copY"
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TO:

~Ot1:

DAT':

IU;:

WILEY. REIN Be FIELDING

Personal Communications Industry Association

R. Michael Senkowski
Philip 3. Davis

February 7, 1994

FCC's Authority to Secure a Support Service Contractor
for competitive Bidding Implementation

I.
IIDODDCTIOI

A question has been raised whether the Federal

Communications Commission ("FCC" or "Commission"), in

implementing Title VI of the Omnibus Budget Reconciliation

Act of 1993 ("Budget Act"), is required to follow the full

and open competition requirements of the Competition in

contracting Act ("CICA") and its implementing provisions in

the Federal AcqUisition Regulation ("FAR"). Research shows

that, under the terms of CICA and the FAR, as well as

applicable precedent, there are two exceptions to the general

requirement for competition which could apply in the

circumstances here.

The first, the so-called "PUblic Interest" exception,

provides that full and open competition need not be provided

for when the agency head determines that it is not in the
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pUblic interest to do so, provided the agency head complies

with prescribed procedural requirements. Where, as here, an

agency is required to comply with a Congressional mandate of

significant importance to the public at large, the use of

this exception appears especially appropriate.

The second exception which appears applicable is the so

called "Unusual and Compelling Urgency" exception. Under

this exception, full and open competition is not necessary

when an agency's need for supplies or services is of such

"unusual and compelling urgency" that the Government would be

"seriously injured" unless it was permitted to limit

competition. As with the Public Interest exception, certain

procedural steps must be followed in order to properly rely

on this exception. However, the head of the agency need not

be involved, for the aU~hority to invoke this exception is

within the purview of the contracting Officer.

In this instance, the FCC has actively pursued the

implementation of the competitive bidding and licensing

provisions of the BUdget Act since its passage. Under its

established procedures, the Commission has had to invite full

pUblic comment and afford due consideration to various

options for implementing competitive bidding. It now appears

that the FCC might require the help of a support services

contractor to assist it in meeting its mandate to begin

issuing licenses and permits for Personal Communications

Services ("PCS") by May 7, 1994, and to effectively aChieve
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congressional goals. Under these unusual and compelling

circumstances, it appears appropriate for the FCC to take

such actions as are necessary to avoid the serious harm to

the Government that would occur if the licensing and

permitting process could not be initiated in a timely and

efficient manner.

II.
IACIA°QllJ)

On August 10, 1993, Congress enacted the Budget Act.

The Budget Act directs the FCC to prescribe competitive

bidding regulations by March 8, 1994 (within 210 days after

the date of enactment) and to begin issuing licenses and

permits for PCS by May 7, 1994 (270 days after enactment).

Among other things, Title VI of the Budget Act amended

the Communications Act of 1934 ("1934 Act") by authorizing

the FCC to utilize a system of competitive bidding to award

licenses for radio services. More specifically:

If mutually exclusive applications are
accepted for filing for any initial
licen.e or construction permit which will
involve a use of the electromagnetic
spectrum described in paragraph (2), then
the Commission shall have the authority,
sUbject to paragraph (10), to grant such
licen.e or permit to a qualified
applicant through the use of a system of
competitive bidding that meets the
requirements of this subsection.
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(Budget Act S 6002(a); 1934 Act S 309(j) (1) (emphasis

added)).1 The FCC may utilize competitive bidding procedures

to issue licenses "only when the Commission accepts for

filing mutually exclusive applications for a license and the

Commission has determined that the principal use of that

license will be to offer service in return for compensation

from subscribers." (H.R. Rep. No. 213, 103d Cong., 1st Sess.

473 (1993), r.printed in 1993 U.S.C.C.A.N. 1088, 1162).

The BUdget Act directed the FCC to:

(P]re.cribe regulations to implement
section 309(j) ... within 210 days
atter the date of enactment . . . (and]
within 270 days after such date of
enactment, commence issuing licenses and
permits 'in the personal communications
service.

(Budget Act S 6002(d) (1), (2) (B)). The BUdget Act does not

specify the competitive procedures to be used but, rather,

leaves it to the FCC to establish a "competitive bidding

methodology" by requlation and to "design and test mUltiple

alternative methodoloqies (tor issuing licenses or permits]

under appropriate circumstances." (~. § 6002(a) (3)).

The FCC released its Notice of Proposed Rulemaking to

implement the competitive biddinq provisions of the Budget

Act on October 12, 1993. Public comments were required by

November 10, 1993. Due to the volume of the comments --

approximately 200 -- the FCC's reply date was extended from

Licensing was previously accomplished by lottery or
through comparative hearings in an auction-like proceeding.
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November 24 to November 30, 1993. Competitive bidding

regulations must be prescribed by March 8, 1994.

The FCC is currently evaluating the record in this

proceeding and various entities are in the process of

conducting experiments on bidding methodologies. For

example, NTIA advocates the use of simultaneous electronic

bidding and planned to conduct a software experiment at

CalTech on January 27-28 to demonstrate the feasibility of

this approach. The Commission is expected to announce its

general competitive bidding rules at its March· open meeting.

The rules will be subject to the reconsideration process.

On a related note, the Commission issued its pes rules

on October 22, 1993. These rules identify the number of PCS

licenses upon which prospective licensees would be bidding,

the PCS service areas available, and other matters. Sixty

six parties filed petitions for reconsideration of these

rules on December 8, 1993. PUblic comments and reply

comments on the petitions were received on January 3 and

January 13, respectively. As noted above, the statutory

deadline for issuing pes licenses is May 7, 1994, 270 days

after the date of enactment of the BUdget Act.
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III.

Alter••tive .ethod. of AOIUiriD9 the service. of •
support CODtractor to M••t statutory MaDdate,

1. CICA iD aeneral

CICA requires that, with certain limited exceptions,

executive agencies conducting a procurement for supplies or

services:

(A) shall obtain full and open
competition through the use of
competitive procedures . . . and

(B) shall use the co.petitive procedure
or combination of coapetitive
procedures that is best suited under
the circumstances of the
procurement.

(41 U.S.C. 5 253 (a) (1)). Thes. provisions are implemented

in the FAR which applies to the acquisition of all goods and

services obtained by an executive agency, such as the FCC,

pursuant to a contract that obligates the Government to

expend appropriated monies. (FAR 55 1.103, 2.101, 6.101).

The phrase "competitive procedures" refers to procedures

under which an agency enters into a contract pursuant to full

and open competition. (41 U.S.C. 55 259(b) (2), 403(b)). A

contract is deemed to be awarded pursuant to full and open

competition when all responsible sources are permitted to

compete for the product or service being acquired. (41

U.S.C. 5 403(7); FAR 5 6.003).
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CICA also provides that an agency may use other than

fUlly competitive procedures in seven specific circumstances:

(1) only one specific source can satisfy the Government's

needs, (2) competition must be restricted due to unusual and

compelling circumstances, (J) to facilitate industrial

mobilization, (4) to comply with a treaty or international

agreement, (5) when expressly authorized by statute or for

brand-name commercial items for resale, (6) to protect

National Security, and (7) when deemed in the Public Interest

by the agency head. (41 U. S. C. S 253 (c) ; FAR S 6. 302) .

However, an agency is prohibited by CICA from using these

procedures on the basis of "lack of advance planning" on the

agency's part. (41 U.S.C. 253(f) (5) (A); FAR S 6.301(c».

2. The PUblic Intere.t "ception to Full and
OpeA COWletitiop

The so-called "Public Interest" exception appears

applicable here. This exception may be invoked when the head

of an agency:

(A) determines that it is necessary in
the pUblic interest to use
procedures other than competitive
procedures in the particular
procurement concerned, and

(8) notifies the Congress in writing of
such determination not less than 30
days before the award of the
contract.

(41 U.S.C. S 253(c) (7); accord, FAR S 6.302-7). Certain

procedural prerequisites apply to this exception: (i) the
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decision by an agency head must be supported with a

determination and finding ("D&F") prepared pursuant to

SUbpart 1.7 of the FAR; (ii) the D&F must be signed by the

agency head (this responsibility cannot be delegated); (iii)

Congress must be notified not less than 30 days before award

of a contract; and (iv) this exception may only be used when

no other exception to competition applies. (FAR S 6.302-7).2

Of particular interest to the issues faced by the FCC is

a recent decision of the General Accounting Office ("GAO")

denying a protest that involved, among other things, an

agency head's decision to limit competition on the basis of

the pUblic interest exception. (~Affiliated Precision

Services. Inc., 8-253757, 1993 WL 437173). Although the

particular issue raised by the protester in Affiliated

Precision was its classification as other than a small

business, it was decided in the context of the NASA

Administrator's reliance on the Public Interest exception in

order to comply with a statutory goal:

The agency explains that this procurement
was set aside for SOB concerns to meet
NASA's statutory goals, as set out in the
Oepart.ent of Veterans Affairs and
Housing and Urban Development and
Independent Agencies Appropriations Act

2 The term "agency head" shall mean the head or any
assistant head of any executive agency, and may at
the option of the Administrator include the chief
official of any principal organizational unit of
the General Services Administration.

(41 U.S.C. S 259(a».


